
Trustee’s Motion to Settle and Compromise Certain Adversary Proceedings and 
to Establish and Implement Omnibus Procedures Related to Such Settlement 

 

On August 25, 2009, the Trustee filed a Motion to Settle and Compromise Certain 
Adversary Proceedings and to Establish and Implement Omnibus Procedures Related 
to Such Settlement.  A hearing on the Motion is scheduled for September 23, 2009.  If 
the Court approves the Motion, you will receive a letter from the Trustee as drafted in 
Exhibit D along with a copy of the Bankruptcy Court’s Order approving the Trustee’s 
Motion; and (ii) Notice of Opt-Out of Dismissal.   

Please keep in mind that the Motion has not yet been approved by the Court. 

Additionally, please note that the Motion is applicable only to those individuals/entities 
who have been sued by the Trustee.  This Motion is NOT associated with or related to a 
distribution or the proof of claim which you may have filed in the bankruptcy cases. 
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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
 
In re: 
 
LOUIS J. PEARLMAN, et al.,   Case No. 6:07-bk-00761-ABB 
       Chapter 11 
                                               Debtor.  Jointly Administered 
______________________________________/ 
 
 

TRUSTEE'S MOTION TO SETTLE AND COMPROMISE CERTAIN 
ADVERSARY PROCEEDINGS AND TO ESTABLISH AND IMPLEMENT  

OMNIBUS PROCEDURES RELATED TO SUCH SETTLEMENT  
 
 

Pursuant to Rule 9019, Federal Rules of Bankruptcy Procedure, and Sections 105 

and 502 of title 11 of the United States Code, 11 U.S.C. § 101 et seq. (the "Code"), 

Soneet R. Kapila ("Trustee"), the court-appointed Chapter 11 Trustee for the bankruptcy 

estates of Louis J. Pearlman ("Pearlman"); Louis J. Pearlman Enterprises, Inc. ("LJPEI"); 

Louis J. Pearlman Enterprises, LLC ("LJPEL"); TC Leasing, LLC ("TCL"); Trans 

Continental Airlines, Inc ("TCA"); Trans Continental Aviation, Inc. ("TCAV"); Trans 

Continental Management, Inc. ("TCM"); Trans Continental Publishing, Inc. ("TCP"); 

Trans Continental Records, Inc. ("TCR"); Trans Continental Studios, Inc ("TCS"); and 

Trans Continental Television Productions, Inc. ("TCTV") (collectively the "Debtors"), by 

and through his undersigned counsel, hereby submits this Motion for entry of an order 

authorizing the Trustee (i) to settle and compromise certain of the EISA Cases and the 

TCTS Stock Cases (as defined below), (ii) to establish and implement certain omnibus 

procedures for determining the allowed amount of the unsecured claims in these Chapter 
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11 cases for those Eligible Defendants (defined below) in the EISA Cases and TCTS 

Stock Cases being settled pursuant hereto, and (iii) to establish and implement a 

mechanism that will govern any and all distributions from these bankruptcy cases in 

respect of such allowed unsecured claims of such Eligible Defendants in accordance with  

the "rising tide" theory discussed below. 

PRELIMINARY STATEMENT AND OUTLINE OF SETTLEMENT TERMS 

Through this Motion, the Trustee seeks to settle and compromise a large number 

of the EISA Cases and the TCTS Stock Cases in an efficient and streamlined manner.  

Specifically, pursuant to the compromise and settlement proposed by the Trustee, the 

Trustee proposes the following terms and conditions: 1   

 Upon the approval of this Motion, the Trustee will dismiss with 

prejudice the EISA Cases and TCTS Stock Cases against those Eligible 

Defendants identified on Exhibit A attached hereto in that the 

complaints in such EISA Cases and TCTS Stock Cases seek only (i) the 

recovery of transfers that constituted the return of the principal portion 

of the investment made by such Eligible Defendants in the Pearlman 

EISA and TCTS “Ponzi” schemes, and (ii) the recovery of profits that in 

total are less than $20,000.  

 Within 45 days after the entry of the order approving this Motion, the 

Trustee will amend the complaints in those additional EISA Cases and 

                                                 
1 The outline contained in this section is a summary only of the terms and conditions of the settlement and 
compromise proposed by the Trustee herein.  All parties in interest are urged to read the entire Motion.  If 
there are any inconsistencies between the outline herein and the remainder of this Motion, then the terms of 
the Motion shall govern.  
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TCTS Stock Cases set forth on Exhibit B attached hereto to dismiss 

only those claims in such EISA Cases and TCTS Stock Cases that seek 

the recovery of transfers that constitute the return of principal invested 

by the Eligible Defendants therein, provided however, that any claims 

contained therein for the recovery of transfers exceeding $20,000 in the 

aggregate that constituted fictitious profits shall remain and continue to 

be pursued by the Trustee.  For avoidance of doubt, any claim for the 

recovery of profit that in total exceeds $20,000 shall be pursued for the 

full amount thereof.    

 In exchange for such dismissals, the settlement and compromise herein 

will result in (a) the determination of the allowed amount of the 

unsecured claims of each such Eligible Defendant against these Chapter 

11 debtors’ estates, and (b) the imposition of a limitation on the 

recoveries in respect of such claims under the so-called “rising tide” 

theory applicable in Ponzi scheme cases.   

 In order to make a determination of the allowed amount of the Eligible 

Defendants’ claims, the Trustee will prepare and attach a Schedule A to 

the Order approving this Motion (the “Approval Order”) that sets forth  

the Trustee’s calculation of the proposed allowed claim of each such 

Eligible Defendant, which claim shall equal the dollar amounts 

determined by subtracting (a) all transfers (the “Transfers”) made to 

such Eligible Defendant by the Debtors from the inception of such 
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Eligible Defendant’s involvement with the Debtors from (b) the total 

investment (the “Investment”) made by such Eligible Defendant with 

the Debtors from the inception of such Eligible Defendant’s 

involvement with the Debtors.  If and to the extent that an Eligible 

Defendant received back more than their total investment, then such 

Eligible Defendant shall not have an allowed claim in these bankruptcy 

cases.2  

 If and to the extent an Eligible Defendant disagrees or disputes the 

calculation of the allowed amount of their claim or the components 

underlying such claim as set forth above, then such Eligible Defendant 

shall have a period of thirty (30) days after the date of the Approval 

Order to notify the Trustee in writing of such dispute.  The Trustee 

agrees to use his best efforts to resolve such dispute with the Eligible 

Defendant within thirty (30) days.  If a resolution cannot be achieved 

during that time period, then the Trustee and the Eligible Defendant 

may submit the matter to mediation on terms agreeable to such parties.  

If such mediation does not result in a resolution of the dispute, then 

either party may submit the dispute to the Court for determination. 

                                                 
2 For purposes of calculating the Eligible Defendants' Transfers, Investment and Recovery Percentage as 
those terms are defined herein, all monies received by Eligible Defendants since the inception of their 
investment will be applied first to reduce principal until all the principal amount is recovered and then to 
fictitious profit, regardless of (i) whether Eligible Defendants requested the return of principal or the 
payment of profits, and (ii) the characterization of these payments on investment statements provided to 
them by any of the Debtors 



{O1447483;1} 5 

 Upon determination of the allowed claim of each such Eligible 

Defendant, any distributions in respect of such allowed claim from these 

bankruptcy cases shall be limited as follows.  For each Eligible 

Defendant, the Trustee shall calculate a percentage (the “Recovery 

Percentage”) by dividing the total amount of Transfers made to the 

Eligible Defendant by such Eligible Defendant’s total Investment.  In 

order to implement the “rising tide” theory under this settlement to 

equalize distributions, no Eligible Defendant  who received a return of 

principal shall receive any distributions on his or her allowed claim 

unless and until all other investors with allowed unsecured claims 

against the respective Debtor receive distributions on their respective 

claims so that such other creditors have received a percentage recovery 

on their allowed claims in an amount that equals the Recovery 

Percentage for the Eligible Defendant in question.  Thereafter, such 

Eligible Defendant shall share pro rata with all other holders of allowed 

unsecured claims in respect of future distributions.  

 For example, if an Eligible Defendant invested $100,000 with the 

Debtors since the commencement of its involvement with the Debtors 

and over that same period of time received back transfers that totaled 

$40,000, then such Eligible Defendant would have an allowed claim of 

$60,000 and a Recovery Percentage equal to 40%.  Pursuant to the 

settlement contained herein, such Eligible Defendant would not be 
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entitled to receive any distributions from the bankruptcy estates unless 

and until all other holders of allowed unsecured claims against such 

Debtor(s) receive distributions in an amount that brings each such 

holder up to the same Recovery Percentage as the Eligible Defendant, in 

this example, 40%.  Thereafter, such Eligible Defendant shall be 

entitled to share pro rata with all holders of allowed unsecured claims in 

respect of future distributions.  

As set forth below in more detail, the Trustee firmly believes, in the exercise of 

his best business judgment, that the settlement and compromise contained herein, 

including the claims and distribution procedures outlined below, are in the best interest of 

the Debtors' estates.   

BACKGROUND 

1. On March 1, 2007 (the "Petition Date"), Tatonka Capital Corporation, 

Integra Bank, National Association, American Bank of St. Paul, and First National Bank 

& Trust Company of Williston (collectively, the "Petitioning Creditors") initiated the 

instant bankruptcy proceeding by filing against TCA an involuntary petition under 

Chapter 11 of the Code. 

2. On March 8, 2007, the Petitioning Creditors filed an emergency motion for 

appointment of a Chapter 11 trustee (Dkt. No. 6; the "Emergency Motion").   

3. Subsequently, on March 16, 2007, this Court entered its Order Directing 

the Appointment of Chapter 11 Trustee (Dkt. No. 26), appointing Soneet R. Kapila as 

Chapter 11 Trustee in the instant case.  
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4. On April 5, 2007, the Court entered its Order for Relief Under Chapter 11 

(Dkt. No. 60). 

5. On July 31, 2007, the Court entered Orders Granting Motions for Joint 

Administration of the following cases (collectively the "Cases"):  In re Louis J. Pearlman 

Enterprises, Inc., Case No. 6:07-bk-1505-ABB; In re Louis J. Pearlman Enterprises, 

LLC, Case No. 6:07-bk-1779-ABB; In re Trans Continental Airlines, Inc., Case No. 6:07-

bk-00762-ABB; In re Trans Continental Records, Inc., Case No. 6:07-bk-00832-ABB; In 

re Trans Continental Studios, Inc., Case No. 6:07-bk-01504; In re Trans Continental 

Television Productions, Inc., Case No. 6:07-bk-01504-ABB; In re Trans Continental 

Aviation, Inc., Case No. 6:07-bk-2431-ABB and In re Trans Continental Management, 

Inc., Case No. 6:07-bk-2432-ABB (Dkt. No. 228).  The Cases were jointly administered 

with the instant case as the lead case.1 

ADVERSARY PROCEEDINGS 

6. Since his appointment, the Trustee and his professionals have investigated 

in excess of $100 million in transfers made by the Debtors during the four (4) years 

preceding the Petition Date in furtherance of the “Ponzi” schemes perpetrated and 

admitted to by Pearlman.   

7. In connection therewith, the Trustee prepared and initiated over 700 

adversary proceedings for the benefit of Debtors' estates seeking to recover avoidable 

transfers pursuant to Sections 544, 547, 548, and 550 of the Code.  The large majority of 

these adversary proceedings can be categorized as adversary proceedings against:  

                                                 
1 Soneet R. Kapila was appointed as the Chapter 11 Trustee in each of the Cases. 
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(i) persons and entities who invested in the Employee Investment Savings 

Account program (the "EISA Program") established by Pearlman and TCA 

and who received transfers related to the EISA Program during the four 

years prior to the Petition Date, which adversary proceedings seek to 

recover (a) transfers which can be characterized solely as the return of the 

principal invested by such persons or entities in the EISA Program, (b) 

transfers which can be characterized solely as profit allegedly earned in the 

EISA Program, or (c) transfers which can be characterized both as the 

recovery of principal and profit allegedly earned (together, the "EISA 

Cases"); and 

(ii) persons and entities who invested in another “Ponzi” scheme 

established by Pearlman and TCA, which scheme offered investments in 

an entity called "Transcontinental Airlines Travel Services, Inc." (the 

"TCTS Stock Program"), and who received transfers related to the TCTS 

Stock Program.  These adversary proceedings seek to recover (a) transfers 

which can be characterized solely as the return of the principal invested in 

such scheme, (b) transfers which can be characterized solely as the 

recovery of profit allegedly earned in such scheme, or (c) transfers which 

can be characterized both as the recovery of principal and profit allegedly 

earned (together, the "TCTS Stock Cases").  

TRUSTEE’S SETTLEMENT CONSIDERATIONS 

8. The Trustee filed the EISA Cases and the TCTS Stock Cases, as well as 

numerous other adversary proceedings to pursue the avoidance and recovery of in excess 

of $100 million in transfers made by the Debtors in furtherance of the “Ponzi” scheme as 

actual and/or constructive fraudulent transfers under section 548(a) of the Bankruptcy 

Code and state fraudulent conveyance laws made applicable by section 544(b) of the 
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Bankruptcy Code.  In the EISA Cases and the TCTS Stock Cases, the Trustee seeks to 

recover all transfers, whether they consist of fictitious profits, interest, or the return of 

invested principal.  

9. With respect to certain EISA Cases and TCTS Stock Cases, the Trustee 

proposes, in the context of the settlement and compromise herein, that the Court dismiss 

each EISA Case and TCTS Stock Case (or particular counts in those adversary 

proceedings) to the extent the Trustee seeks therein to recover transfers that constitute a 

return of the principal invested by the EISA and TCTS Stock investors for several 

reasons.  First, the Trustee has considered the merits of and issues surrounding the 

various defenses asserted or to be asserted in the EISA Cases and TCTS Stock Cases.  

10. In addition, the Trustee previously filed a motion requesting the 

implementation of certain settlement procedures in the EISA and TCTS Stock Cases, to 

which various parties in interest, including the Official Creditors’ Committee, objected.  

The Trustee reviewed those pleadings, as well as affidavits and declarations submitted by 

defendants in the EISA Cases and the TCTS Stock Cases related to the issue of such 

defendant’s “for value and good faith” defense under Section 548(c) of the Bankruptcy 

Code.  The Trustee and his professionals have also spoken with counsel to numerous 

defendants in the EISA Cases and the TCTS Stock Cases concerning such clients’ 

defense.  The Trustee has considered these submissions and discussions and has 

otherwise assessed his chances of success in such cases, including the litigation risk 

involved in respect of the ability of the defendants in the EISA Cases and the TCTS Stock 

Cases to prove, in varying degrees, their “good faith” under section 548(c) of the 
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Bankruptcy Code in respect of the transfers received by such defendants that constituted 

the return of principal invested as opposed to fictitious profits, and determined to settle 

such claims pursuant hereto. 

11. Moreover, the Trustee is concerned with and has weighed the difficulties 

in collecting on any judgments that he may ultimately obtain against the defendants in the 

EISA Cases and the TCTS Stock Cases as he understands that many of such defendants 

may not be able to satisfy any such judgment.  In addition, such defendants are spread 

among several states and therefore the Trustee would have to domesticate such judgments 

in such different states, which will only increase the expense and delay associated with 

collecting on such judgments.   Lastly, the Trustee has considered the paramount interests 

of the creditors in this case as well as a proper deference to their reasonable views in 

developing the proposed settlement structure and procedures contained herein.  

12. As a result of the above and in consideration of the other terms of the 

settlement contained herein, the Trustee proposes to dismiss those EISA Cases and TCTS 

Stock Cases (or counts contained therein) that seek the recovery of transfers to the 

Eligible Defendants therein that constitute the return of the principal portion of such 

Eligible Defendants’ investment in the Pearlman “Ponzi” schemes, as well as any claim 

for the recovery of profit that totals less than $20,000 in the aggregate.  Those EISA 

Cases and TCTS Stock Cases that are subject to dismissal under this settlement are set 

forth on Exhibit A and Exhibit B attached hereto.  For avoidance of doubt, however, any 

claims in such EISA Cases or TCTS Stock Cases that seek the recovery of profit in 



{O1447483;1} 11 

excess of $20,000 in total paid to such Eligible Defendants (as opposed to the return of 

the principal amount invested) shall not and are not being dismissed pursuant hereto.  

13. As part of the settlement, the Trustee proposes to determine the allowed 

amount of the unsecured claims of such Eligible Defendants by subtracting (a) all 

Transfers made to such Eligible Defendant by the Debtors from the inception of such 

Eligible Defendant’s involvement with the Debtors from (b) the total Investment made by 

such Eligible Defendant with the Debtors from the inception of such Eligible Defendant’s 

involvement with the Debtors.  Such determination will assure a more equitable 

distribution of available assets to the creditors of these estates than would otherwise have 

been available.   

14. Pursuant to the terms of the settlement herein, the Trustee also proposes 

that any and all distributions on such allowed claims be limited by the application of the 

“rising tide” theory, which the Trustee believes will result in a similar approximate 

distribution among creditors in a manner similar to the results that would have been 

achieved if the Trustee were to obtain judgments in the EISA Cases and the TCTS Stock 

Cases and collected on such judgments.  However, the Trustee believes the settlement and 

compromise is more beneficial to the estate because it avoids the risk of collection of 

such judgments and can be accomplished without any unnecessary wasting of estate, 

judicial, or parties’ resources.  Additionally, the claims determination procedures 

contained herein will alleviate the estates from a substantial portion of a costly claims 

determination process in connection with any distributions that will be made to creditors 

herein.  
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15. Based on the above, and as more fully set forth below, the Trustee believes 

that the settlement and compromise requested herein, as well as the procedures for 

implementing such settlement and compromise, are reasonable and are in the best 

interests of the estates.  See In re Justice Oaks, II, Ltd., 898 F.2d 1544, 1549 (11th Cir. 

1990), cert. denied sub nom., Wallace v. Justice Oaks, II, Ltd., 498 U.S. 959 (1990).  

SPECIFIC TERMS AND CONDITIONS OF THE SETTLEMENT AND 
COMPROMISE AND THE PROPOSED PROCEDURES RELATED THERETO 

 
16. Based on the Trustee’s best business judgment as discussed at length 

above, the Trustee proposes herein that those defendants in the EISA Cases and TCTS 

Stock Cases who have been sued for the recovery of transfers that constitute a return of 

the investor’s principal investment in the Ponzi scheme and, in some cases, for the 

recovery of fictitious profits as well (collectively, the "Eligible Defendants") be bound by 

the settlement and compromise contained herein.   Specifically, the Eligible Defendants 

are those defendants in the EISA Cases and TCTS Stock Cases identified in Exhibits A 

and B attached hereto.  The Trustee asserts that the defendants identified in Exhibit B 

hereto received a profit of more than $20,000 in total and therefore, as set forth above, 

the claims in the respective complaint seeking the avoidance and recovery of any such 

profit are not subject to the dismissal provided for herein or the settlement and 

compromise contained herein.  The defendants identified in Exhibit C attached hereto 

are specifically excluded from the settlement contained herein as, in the Trustee’s best 

business judgment, the reasons for settling with the Eligible Defendants set forth herein 

does not exist in respect of the defendants identified in Exhibit C. 
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17. Specifically, the Trustee seeks authority to proceed as follows with respect 

to dismissal of the EISA Cases and TCTS Stock Cases: 

a. If the EISA Case or TCTS Stock Case in question sought only the 

recovery of transfers that constituted the return of principal and the 

recovery of profits in total less than $20,000, then the Trustee 

would upon approval of this Motion, immediately dismiss with 

prejudice, the entire adversary proceeding against the Eligible 

Defendants named therein. 

b. If the EISA Case or TCS Stock Case in question sought the 

recovery of transfers which constituted both the return of principal 

and profit allegedly earned, then the Trustee would, no later than 

thirty (30) days after the entry of the Order granting this motion, 

file an amended complaint against such defendants withdrawing 

allegations and counts seeking the recovery of transfers which 

constituted the return of principal as to such Eligible Defendant, 

but which amended complaint will continue to seek the recovery of 

transfers that constituted fictitious profits.  The Trustee is not 

waiving any claim for the recovery of transfers that constituted 

profit through these procedures. 

 
18. If the EISA Case or TCTS Stock Case in question sought only the 

recovery of transfers that constituted profit, then such EISA Case or TCTS Stock Case 

would proceed in its entirety. 

19. The Trustee will also prepare and attach a Schedule A to the Approval 

Order that sets forth (i) the Trustee’s calculation of the proposed allowed claim of each 

such Eligible Defendant, which claim shall equal the positive different achieved by 

subtracting (a) all Transfers made to such Eligible Defendant by the Debtors from the 
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inception of such Eligible Defendant’s involvement with the Debtors from (b) the total 

Investment made by such Eligible Defendant with the Debtors from the inception of such 

Eligible Defendant’s involvement with the Debtors, and (ii) the percentage that results 

from dividing the Transfers by the Investment (the “Recovery Percentage”).  If and to the 

extent that an Eligible Defendant received back more than their total investment, then 

such Eligible Defendant shall not have an allowed claim in these bankruptcy cases.  The 

allowed unsecured claim determined pursuant to this Motion shall supercede any proof of 

claim filed by an Eligible Defendant in the respective Debtor’s estate. 

20. If any Eligible Defendant disagrees with the Trustee’s determination of the 

allowed amount of such Eligible Defendant’s claim as set forth on the Schedule to the 

Approval Order, including whether such Eligible Defendant received a profit on their 

respective investment as opposed to just the return of such Eligible Defendant’s principal 

invested, or the calculation of the Recovery Percentage, then such Eligible Defendant 

shall notify the Trustee in writing within thirty (30) days of the entry of the Approval 

Order that the Eligible Defendant disagrees with the Trustee’s determination (the 

“Contest”).  The Trustee shall make available to such Eligible Defendant for inspection 

and copying at such Eligible Defendant’s expense, all financial records relied upon by the 

Trustee in coming to such determination.   

21. The Trustee agrees to use his best efforts to resolve any such Contest 

within thirty (30) days of receipt of such Contest.  If the Trustee and the Eligible 

Defendant cannot resolve such Contest, then the parties shall submit the Contest to 

mediation on terms and conditions to be agreed to between the parties.  If the Contest 
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cannot be resolved by mediation within sixty (60) days after the date of the notice of such 

Contest to the Trustee above, then either party can submit the Contest to the Court for 

determination.   If and to the extent that the resolution of the Contest evidences that the 

amount of principal and/or profit which is the subject of the applicable EISA Case or 

TCTS Stock Case is incorrect, then the Trustee will amend the complaint therein to 

reflect such resolution.  

22. Upon approval of this Motion by the Court, the Trustee will provide the 

Eligible Defendants with a copy of the Court's Approval Order in respect of this Motion.  

A copy of the cover letter that Trustee proposes to send to the Eligible Defendants 

enclosing such Order and the other materials described below is attached hereto as 

Exhibit D. 

23. Upon entry of the Approval Order, the Trustee will file a Stipulation of 

Dismissal With Prejudice3 with regard to any claim seeking recovery of transfers that 

constitute the return to an Eligible Defendant of the principal portion of their respective 

investment in the Pearlman Ponzi scheme.  In addition, the allowed unsecured claim, if 

any, of such Eligible Defendant will be established by the Trustee in accordance herewith 

in the amount to be set forth on Schedule A to the Approval Order, provided however, 

that any such Eligible Defendant who still has a cause of action asserting avoidable 

transfers pending against them for the recovery of profit shall not be entitled to receive 

any distribution in respect of such allowed claim in these bankruptcy cases until such 

                                                 
3 If and to the extent the Trustee has already obtained a judgment against such Eligible Defendant or 
applied for a default against such Eligible Defendant, then such default shall be rescinded in connection 
with the dismissal of such adversary proceeding. 
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avoidable transfers are returned to the estates.  For avoidance of doubt, the Trustee retains 

his right to object to any claim sought by an Eligible Defendant who received a profit as 

provided in section 502(d) of the Bankruptcy Code or otherwise. 

24. Upon determination of the allowed claim of each such Eligible Defendant 

as set forth above, the settlement contained herein will bind each Eligible Defendant with 

an allowed claim in a manner that limits distributions in respect of such allowed claim 

from these bankruptcy cases as follows.  Each Eligible Defendant shall not be entitled to 

receive any distributions on such allowed claim unless and until all other creditors with 

allowed unsecured claims against the respective Debtor receive distributions on their 

respective claims so that such other creditors have received a percentage recovery on their 

allowed claims in an amount that equals the Recovery Percentage for the Eligible 

Defendant in question.  Thereafter, such Eligible Defendant shall share pro rata with all 

other holders of allowed unsecured claims in respect of future distributions..   

ARGUMENT 

A. The Court Should Approve the Settlement and Compromise.  

25. The entry of an order approving the proposed dismissal and claims 

procedures is in the best interests of the Debtors' estates and their creditors.   

26. Pursuant to Section 105 of the Code, the Court may enter orders necessary 

to carry out the provisions of the Code, including orders appropriate to the efficient and 

economical administration of adversary proceedings. 

27. Pursuant to Rule 9019, Federal Rules of Bankruptcy Procedure, the 

approval or rejection of a compromise or settlement is left to the sound discretion of the 
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Bankruptcy Court, which should approve the settlement when it is fair and equitable and 

in the best interest of the estate.  See In re Kay, 223 B.R. 816, 819 (Bankr. M.D. Fla. 

1998). 

28. Courts have relied on a number of factors in determining whether to 

approve a compromise or settlement pursuant to Rule 9019.  These factors include the 

following:  (a) the probability of success in the litigation; (b) difficulties, if any, to be 

encountered in matter of collection; (c) the complexity of the litigation involved and the 

expense, inconvenience, and delay necessarily attending the litigation (including the 

possibility that denial of the settlement will cause the depletion of assets); and (d) the 

paramount interests of the creditors and a proper deference to their reasonable views.  In 

re Justice Oaks, II, Ltd., 898 F.2d 1544, 1549 (11th Cir. 1990), cert. denied sub nom., 

Wallace v. Justice Oaks, II, Ltd., 498 U.S. 959 (1990); In re Kay, 223 B.R. at 820. 

29. Under the Code and Bankruptcy Rules, the Court may enter a standing 

order regarding settlement procedures and authorize Trustee to compromise or settle 

matters without further notice or hearing.  See 11 U.S.C. § 105(a); Fed. R. Bankr. P. 

9019(b); see generally 10 Collier on Bankruptcy, ¶9019.03 ("Recognizing that forcing the 

trustee to file a new motion each time a settlement is reached would be onerous, 

expensive and burdensome, Rule 9019(b) authorizes the court, after hearing on such 

notice as the court directs, to fix a class or classes of controversies and authorizes the 

trustee to compromise or settle controversies within such class or classes without further 

hearing or notice.").   

As set forth above in detail, the Trustee, in the exercise of his best business judgment, has 
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considered all of the relevant factors under Justice Oaks, II, Ltd. in connection with his 

decision to propose the settlement and compromise contained herein.  In connection 

therewith, the Trustee believes that the settlement and compromise contained herein is in 

the best interest of the Debtors’ estates.   

B. The Court Should Approve the Procedures Regarding Determination of and 
Distribution on the Eligible Defendants' Claims. 

30. Federal Rule of Bankruptcy Procedure 9019(b) provides that "[a]fter a 

hearing on such notice as the court may direct, the court may fix a class or classes of 

controversies and authorize the [debtor] to compromise or settle controversies within such 

class or classes without further hearing or notice."  Also well-established is the fact 

“[t]hat the purpose of Rule 9019 is to protect the interest of others who are not parties to 

the agreement and whose rights may be affected.  Nelson Co. v. Amquip Corp. (In re 

Nelson Co.), 117 B.R. 813, 820 n. 19 (Bankr. E.D. Pa. 1990).  Further, as stated in the 

Advisory Committee Note to the original enactment of Federal Rule of Bankruptcy 

Procedure 9019(b), it “was intended to address those circumstances where ‘compliance 

with the hearing requirement of subdivision(a) is neither practical nor efficient.” 

31. A leading bankruptcy authority has also spoken on the parameters of 9019 

Settlements: 

 There are occasions in which a trustee will file a large number of complaints 
against many individual defendants.  Rule 9019(b) authorizes the court to…enter 
an order authorizing the trustee to settle any such matter without further hearing as 
long as the compromise amount is not less than a certain percentage of the 
recovery sought in the complaint.  Other conditions for the permissible range of 
settlements without further court order may be imposed as the court sees fit.  
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10 COLLIER ON BANKRUPTCY ¶ 9019.03 (Alan N. Resnick & Henry J. Sommer eds., 

15th ed. rev.)(emphasis added). 

32. The Trustee believes that the estates will be additionally benefited and 

estates’ assets protected through determination of the Eligible Defendants' claims against 

the jointly administered Debtor estates as set forth above.  The Trustee will avoid costly 

future litigation over the disputes of these claims and avoid the expense of distribution on 

the claims. 

33. Moreover, implementation of the "rising tide" method is the most 

equitable method of distributing assets to creditors.  Creditors who have suffered the 

greatest percentage loss will receive the greater share of any distribution so that losses are 

distributed more evenly.  Moreover, creditors who have suffered a smaller percentage loss 

will not receive a distribution until after those with a greater loss have "risen" through 

distribution to a smaller percentage loss. 

WHEREFORE, the Trustee requests that this Court enter an order (i) granting 

this Motion; (ii) authorizing the Trustee (a) to settle and compromise certain of the EISA 

Cases and the TCTS Stock Cases, and (b) to establish and implement certain omnibus 

procedures for settling such EISA Cases and TCTS Stock Cases, including the 

determination of the allowed amount of the unsecured claims in these Chapter 11 cases 

for those defendants in the EISA Cases and TCTS Stock Cases being settled pursuant 

hereto and the distribution in respect of such claims under the "rising tide" theory; and 

(iii) for such further and additional relief as may be just and equitable. 
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Dated:   August 25, 2009 

Respectfully submitted, 

/s/ Denise D. Dell-Powell    
Denise D. Dell-Powell, Esq. 
Florida Bar No. 0890472 
Samual A. Miller, Esq. 
Florida Bar No. 034991 
AKERMAN SENTERFITT 
420 South Orange Avenue, 12th Floor 
Orlando, FL  32801-4904 
Phone:  (407) 423-4000 
Fax:  (407) 843-6610 

      Email:  denise.dellpowell@akerman.com 
 samual.miller@akerman.com 
 
ATTORNEYS FOR SONEET R. 
KAPILA, CHAPTER 11 TRUSTEE 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on August 25 and 26, 2009, I caused the foregoing to be 

served (a) by e-mail to all parties who requested service by e-mail at the 341 meeting in 

this case**; (b) by e-mail, electronically or by United States Mail, postage prepaid, on all 

parties on the attached Official Service List as amended on August 6, 2009; and (c) by 

email, electronically, or by United States Mail, postage prepaid, on all defendants or their 

respective counsel in the adversary proceedings identified in Exhibit A and Exhibit B 

attached hereto.  

 
 

/s/ Denise D. Dell-Powell    
Denise D. Dell-Powell, Esquire 

                                                 
*
 
*
  Any party who wants a copy of the service list of e-mail recipients may call and request from Trustee's 

counsel.  
 
 











































{O1444260;2} 

Soneet R. Kapila 

Federal Bankruptcy Trustee 
      

Post Office Box 14213 
Fort Lauderdale, Florida  33302 

Telephone (954) 761-8707 
Facsimile (954) 761-1033 

_______ ___, 2009   FOR SETTLEMENT PURPOSES ONLY 
     NOT ADMISSIBLE IN ANY COURT  
______________________  TO ESTABLISH LIABILITY 
______________________ 
______________________ 
 
Re: In re: Louis J. Pearlman, Trans Continental Airlines, Inc.; and certain other jointly 

administered debtors, Case No. 6:07-bk-00761-ABB (Jointly Administered) 
 
Dear __________________: 
 

As you are already aware, I am the court-appointed Chapter 11 Trustee in connection 
with the above-referenced bankruptcy estates.  Pursuant to my fiduciary duties as a trustee, aided 
by my retained professionals, I have investigated in excess of $100 million in transfers made by 
the Debtors during the four (4) years preceding the Bankruptcy Petition Dates in furtherance of 
“Ponzi” schemes admitted to by Mr. Pearlman.  In connection with that investigation, I initiated 
over 700 adversary proceedings for the benefit of Debtors' estates seeking to recover avoidable 
transfers.   

A large portion of the adversary proceedings can be categorized as adversary proceedings 
against persons and entities who invested in the Employee Investment Savings Account program 
(the "EISA Program") established by Pearlman and TCA or in another scheme established by 
Pearlman and TCA, which scheme offered investments in an entity called "Transcontinental 
Airlines Travel Services, Inc." (the "TCTS Stock Program").  The adversary proceedings against 
the persons or entities who received transfers related to the EISA Program or the TCTS Stock 
Program during the four (4) years prior to the Petition Dates are referred to as the "EISA Cases" 
and the "TCTS Stock Cases". 

On ___________________, the Bankruptcy Court approved a settlement and 
compromise between me, as chapter 11 trustee, and the Eligible Defendants in numerous of the 
EISA Cases and the TCTS Stock Cases, which settlement and compromise includes efficient and 
streamlined omnibus procedures to implement such settlement and compromise.  As part of such 
procedures, I, as chapter 11 trustee, have agreed to dismiss certain of such lawsuits in exchange 
for the Eligible Defendants therein agreeing to a procedure for determining the allowed amount 
of each such Eligible Defendant's claim in these bankruptcy cases and the manner in which 
distributions will be made on those allowed claims (if and to the extent that there are any assets 
available for distribution).  As an Eligible Defendant in either an EISA Case and/or a TCTS 
Stock Case, you may elect, but are not required, to participate in these procedures and have the 
lawsuit against you (or a portion of that lawsuit) dismissed.   

EXHIBIT D
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As provided by law, in the adversary proceedings, I have been seeking recovery of both 
fictitious profits and what may be considered a return of the principal invested.  The dismissal 
procedures will allow dismissal of certain claims with respect to what may be considered a return 
of the principal invested in the EISA Program and the TCTS Stock Program.  Specifically, 
absent the receipt of the Opt-Out Notice, I, as chapter 11 trustee, will file a notice of dismissal of 
such adversary proceeding in accordance with the following criteria: 

a. If the EISA Case or TCTS Stock Case in question sought 
only the recovery of transfers that constituted the return of 
principal, then I, as the chapter 11 trustee, will dismiss the entire 
adversary proceeding as to that Eligible Defendant. 

b. If the EISA Case or TCS Stock Case in question sought the 
recovery of transfers which constituted both the return of principal 
and fictitious profits, then I, as the chapter 11 trustee, will file an 
amended complaint to withdraw allegations seeking the recovery 
of transfers which constituted the return of principal as to that 
Eligible Defendant.  (For avoidance of doubt, I, as chapter 11 
trustee, am not waiving any claim for profit through these 
procedures). 

c. If the EISA Case or TCTS Stock Case in question sought 
only the recovery of transfers that constituted the return fo 
fictitious profits, then such EISA Case or TCTS Stock Case would 
proceed in its entirety. 

The Bankruptcy Court has approved a procedure for determining the amount of each 
Eligible Defendant's claim in the bankruptcy and the mechanism for distribution on those claims.  
If you do not Opt-Out of the dismissal procedures above, you will also be agreeing to 
participate in these claims determination and distribution procedures as well.  Under this 
claims procedure, the amount of your claim in the bankruptcy will be equal to the total amount of 
any transfers that you received subtracted from the total amount of your investment.  If you 
received a profit, you will not have a claim and will not participate in any distribution.  The 
amount of your claim as established by me, as the chapter 11 trustee, is set forth on Schedule A 
to the Order.  If you dispute the amount of your claim on Schedule A, then you are required to 
notify me in writing within thirty (30) days of the date of the enclosed Bankruptcy Court Order 
as to such dispute and the basis therefor.  Upon receipt of such notice, my professionals and I 
will review such dispute and will respond to you, including if mediation is necessary to attempt 
to resolve such dispute pursuant to the Bankruptcy Court’s order.     

As for any distribution on your allowed claim, the Bankruptcy Court has approved 
payment to investor creditors pursuant to the "rising tide" method, under which method creditors 
receive a distribution only when all other creditors with a greater percentage loss have received 
distributions such that they have all "risen" to the same percentage loss.  Of course, under this 
method, if an investor received a profit, then that investor will not receive any distribution.  With 
the "rising tide" method, investors are permitted to retain previously received funds that 
constituted the return of principal invested, but those transfers will be credited against the 
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investors' respective pro rata share of any distribution.  If you do not Opt-Out of the dismissal 
procedures above, you will also be agreeing to participate in these claims determination and 
distribution procedures as well. 

I have enclosed with this letter a (i) copy of the Bankruptcy Court's Order approving the 
Trustee's Motion to Settle and Compromise Certain Adversary Proceedings and to Establish and 
Implement Omnibus Procedures for Such Settlements (the "Order"); and (ii) Notice of Opt-Out 
of Dismissal ("the “Opt-Out Notice”).  If you elect to participate in these dismissal procedures, 
you do not need to do anything further.  If, however, you do not wish to participate in the 
dismissal process, please fill out and complete the enclosed Opt-Out Notice and return it to 
Trustee's counsel using the enclosed self-addressed, stamped envelope.  Absent receipt of an 
Opt-Out Notice on or before _____________, I will proceed to dismiss any claims seeking 
recovery of transfers up to the amount of your principal investment and you will be bound by the 
terms of the Order. 

 

 

        Sincerely, 

 
 

Soneet R. Kapila
  Federal Bankruptcy Trustee 
  Southern District of Florida 

 
 


